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NI CODEMO MACRI AND JONI M
MACRI, individually, and as
parents, natural guardians and
Personal Representatives of the
Estate of JENA MACRI, deceased,
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| nt er venors.

N N N N N N N N N N N N N N N N N N N N N N N N N

FI NAL ORDER

Pursuant to notice, the Division of Adm nistrative
Hearings, by Adm nistrative Law Judge WIlliamJ. Kendrick, held
a hearing in the above-styled case on February 3, 2004, in
Tal | ahassee, Florida.
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STATEMENT OF THE | SSUES

1. VWhether Jena Macri

for coverage under the Florida Birth-Rel ated Neurol ogi ca

Conmpensation Plan (Pl an).

2. |If so, whether
Pl an benefits,
agai nst Tal | ahassee Menori al

with Jena's death.

(Jena),

Hospi t al

a deceased m nor

qualifies

I njury

Petitioners are entitled to an award of

given the arbitration award they recovered

for danages associ at ed

3. \Whether the notice provisions of the Plan were

sati sfi ed.



PRELI M NARY STATEMENT

On Cctober 1, 2003, Ni codenop Macri and Joni M Macri,
i ndividually, and as parents, natural guardi ans and Personal
Representatives of the Estate of Jena Macri, deceased, filed a
petition (claim with the Division of Adm nistrative Hearings
(DOAH) for conpensation under the Florida Birth-Rel ated
Neur ol ogi cal Injury Conpensation Plan. The inpetus for filing
the claimwas stated in the petition to be, as follows:

PRI OR PROCEEDI NG

7. A Presuit Notice of Intent to Initiate
Medi cal Mal practice Action was filed on
July 8, 2002, naming Dr. O Bryan and TMH
Subsequent notice was sent to Rachel Depart,
CNM on August 20, 2002. TWH admitted fault
and sane was submtted to Medi cal
Arbitration, Case Nunmber: 02-4743NVA. A
copy of the Arbitration Award is attached

Thus Petitioners have successfully
pursued a tort claimarising out of Jena
Macri's death and have recovered. They are
not eligible to seek NI CA benefits.

8. Suit was filed for wongful death

agai nst O Bryan and Depart[.] A Mdtion to
Stay was granted[.] Cearly Cainmants are
not entitled to NI CA benefits or the
respondents to NI CA exclusivity. However,
t he Defendants O Bryan and Depart have
insisted on this tribunal naking these

det erm nati ons.

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association (NICA) with a copy of the claimon
Oct ober 2, 2003, and on Novenber 25, 2003, NICAfiled its

response to the petition and agreed Jena suffered a conpensabl e



i njury; however, because Petitioners had previously recovered an
arbitration award, N CA averred an award was not appropriate.

In the neantine, Rachel Depart, C.N M; David O Bryan, MD.; and
Cl enents and Ashnore, P. A, d/b/a North Florida Wnen's Care,
were accorded | eave to intervene.

At the hearing held on February 3, 2004, Respondent call ed
Donald C. WIllis, MD., a physician board-certified in
obstetrics and gynecol ogy, and naternal-fetal nedicine, as a
W tness. Petitioners' Exhibits 1A G and 2, as well as
Respondent's Exhibit 1, were received into evidence. No other
W tnesses were called, and no further exhibits were offered.

The transcript of the hearing was filed February 11, 2004,
and the parties were accorded 15 days fromthat date to file
proposed orders or nenoranda. The parties elected to file such
proposal s or nmenoranda and they have been duly consi dered.

FI NDI NGS OF FACT

Findings related to conpensability

1. N codenmo Macri and Joni M Macri are the natural
parents of Jena Macri, a deceased mnor, and the Persona
Representatives of their deceased daughter's estate. Jena was
born a live infant on March 6, 2001, at Tall ahassee Menori al
Heal t hcare, Inc., d/b/a Tall ahassee Menorial Hospital, a
hospital |ocated in Tallahassee, Florida, and her birth weight

exceeded 2,500 grans.



2. The physician providing obstetrical services at Jena's
birth was David O Bryan, MD., who was, at all tines materia
hereto, a "participating physician" in the Florida Birth-Rel ated
Neur ol ogi cal Injury Conpensation Plan, as defined by Section
766.302(7), Florida Statutes (2000).! Rachel Depart, C. N M,
al so provided obstetrical services at Jena's birth.?

3. Pertinent to this case, coverage is afforded by the
Plan for infants who suffer a "birth-rel ated neurol ogi cal
injury," defined as an "injury to the brain . . . caused by
oxygen deprivation . . . occurring in the course of |abor,
delivery, or resuscitation in the inmedi ate postdelivery period
in a hospital, which renders the infant permanently and
substantially mentally and physically inpaired.” 8 766.302(2),
Fla. Stat. See also 8§ 766.309 and 766. 31, Fla. Stat.

4. Here, the parties have stipulated, and the proof is
ot herwi se conpelling, that Jena suffered a severe brain injury
caused by oxygen deprivation occurring in the course of | abor,
delivery, or resuscitation in the i medi ate postdelivery period
in the hospital, which rendered her permanently and
substantially nentally and physically inpaired, and which,
followi ng removal fromlife support, led inevitably to her death
on March 7, 2001. Consequently, the proof denonstrates that
Jena suffered a "birth-rel ated neurol ogi cal injury” and, since

obstetrical services were provided by a "participating



physi cian" at birth, the claimis covered by the Plan.
88 766.309(1) and 766.31(1), Fla. Stat.

Findings related to the arbitrati on award

5. In response to Petitioners' Notice of Intent to File a
Medi cal Mal practice action for the wongful death of Jena,

Tal | ahassee Menorial Hospital agreed to admt liability and to
arbitrate the claimpursuant to Section 766.207, Florida
St at ut es.

6. Arbitration was held on June 23, 2003, in Tallahassee,
Florida, and on July 1, 2003, the arbitration award was si gned
by the chief arbitrator. As entered, the arbitration award
provi ded:

AVWARD

At the conclusion of the arbitration
hearing, the follow ng award was agreed to
by all arbitrators:

1. daimants N codeno Macri and Joni Macri,
jointly, are awarded econom c danages of
$18,944. 61 for nedical expenses

($12, 397.65), funeral expenses ($5,515.00),
and costs of probate ($1,031.96) associ ated
with the birth and death of their child,
Jena Macri. Section 766.207(7)(a), Florida
St at ut es.

2. The claimof N codenp Macri for |oss of
earnings is denied.

3. Caimants N codeno Macri and Joni Macri,
jointly, are awarded econom ¢ danages of
$13, 360. 00, which represents the present

val ue for | oss of services of their child,
Jena Macri. Section 766.207(7)(a), Florida



Statutes. Provided appropriate security is
posted, such sumis to be paid in six equa
install nents, over a six-year period, with
the first installnment due within 20 days
fromthe date of this award and an equal sum
each year thereafter. Absent appropriate
security, such award shall be paid in [unp
sum Sections 766.202(8), 766.207(7)(c),

and 766. 211, Florida Statutes.

4. Clainmant N codenp Macri i s awarded
noneconom ¢ damages of $125, 000. 00 and

Cl aimant Joni Macri is awarded noneconom c
damages of $125, 000. 00. Section

766. 207(7) (b), Florida Statutes.

5. Caimants N codenp Macri and Joni Macri,
as Personal Representatives of the Estate of
Jena Macri, deceased, are awarded econonic
damages of $1, 188, 022. 00, which represents
80 percent of the present value of |ost
earning capacity for Jena Macri, deceased.
Section 766.207(7)(a), Florida Statutes.
Provi ded appropriate security is posted,
such sumis to be paid in six equa

install ments, over a six-year period, with
the first installnment due within 20 days
fromthe date of this award and an equal sum
each year thereafter. Absent appropriate
security, such award shall be paid in |unp
sunf]. Sections 766.202(8), 766.207(7)(c),
and 766. 211, Florida Statutes.

6. Defendant shall pay Cdainmants' the sum
of $165, 968. 64,1 which represents the

Cl ai mants' reasonable attorney's fees
($150, 000. 00) and costs ($15, 968.64). 2
Section 766.207(7)(f), Florida Statutes.

In addition to the foregoing, the Defendant
shall pay each arbitrator, other than the
adm nistrative |law judge, a fee of

$1, 600. 00, ($200.00 an hour, for 8 hours),
and the cost of the court reporter.® Section
766.207(7)(g), Florida Statutes.



DONE AND ENTERED this 1st day of July, 20083,
in Tall ahassee, Leon County, Florida.
(Endnotes onitted)[?
7. Regarding the status of that award, the parties have
stipulated that "[p]ortions of the award agai nst Tal | ahassee
Menori al have been paid but the award is subject to an appea

currently pending in Florida's First District Court of Appeal.”

Findings related to notice

8. Wiile the claimqualifies for coverage under the Pl an,
Petitioners have responded to the health care providers' claim
of Plan immunity by averring that the health care providers
failed to give notice as required by the Plan. Consequently, it
is necessary to resolve whether the health care providers gave

the required notice. O Leary v. Florida Birth-Rel ated

Neur ol ogi cal I njury Conpensati on Associ ati on, 757 So. 2d 624,

627 (Fla. 5th DCA 2000) ("All questions of conpensability,
i ncl udi ng those which arise regardi ng the adequacy of notice,
are properly decided in the adm nistrative forum") Accord

Uni versity of Mam v. MA , 793 So. 2d 999 (Fla. 3d DCA 2000).

But see All Children's Hospital, Inc. v. Departnent of

Adm ni strative Hearings, 863 So. 2d 450 (Fla. 2d DCA 2004)

(certifying conflict); Florida Health Sciences Center, Inc. V.

Division of Adm nistrative Hearings, 29 Fla. L. Wekly D216

(Fla. 2d DCA Dec. 17, 2003)(sane); and Florida Birth-Rel ated




Neur ol ogi cal | njury Conpensati on Associ ation v. Ferguson, 29

Fla. L. Weekly D226a (Fla. 2d DCA Jan. 14, 2004)(sane).

9. Pertinent to this case, during the tine of Ms. Macri's
prenatal care at C enents and Ashnore, P.A., d/b/a North Florida
Wnen's Care, the practice with which Dr. O Bryan was
associ ated, as well as at the tinme of Jena's birth, Section
766. 316, Florida Statutes, prescribed the notice provisions of
the Plan, as foll ows:

Each hospital with a participating physician
on its staff and each participating
physician . . . shall provide notice to the
obstetrical patients as to the linmted no-
fault alternative for birth-rel ated
neur ol ogi cal injuries. Such notice shall be
provi ded on fornms furnished by the

associ ation and shall include a clear and
conci se explanation of a patient's rights
and |imtations under the plan. The
hospital or the participating physician may
el ect to have the patient sign a form
acknow edgi ng recei pt of the notice form

Si gnature of the patient acknow edgi ng
recei pt of the notice formraises a
rebuttabl e presunption that the notice
requirenments of this section have been net.
Noti ce need not be given to a patient when
t he patient has an energency nedica
condition as defined in s. 395.002(9)(b) or
when notice is not practicable.

10. Here, the parties have stipulated that Ms. Mcri was
provi ded notice that David O Bryan, MD., was a participant in
the Florida Birth-Related Neurol ogical Injury Conpensation Pl an,
but that neither M. Mcri nor Ms. Macri was provided

predelivery notice by Tall ahassee Menorial Hospital. The



parties have further stipulated that the hospital's failure to
give notice was not due to an energency nedical condition or
because the giving of notice was not practicable. Consequently,
it has been established that, with regard to the participating
physi ci an, the notice provisions of the Plan were satisfied, but
with regard to the hospital they were not.

CONCLUSI ONS OF LAW

Juri sdiction

11. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedings. 8§ 766.301, et seq., Fla. Stat.

Conpensability

12. In resolving whether a claimis covered by the Plan,
the adm nistrative | aw judge nust nmake the foll ow ng
determ nati on based upon the avail abl e evi dence:

(a) Wiether the injury clainmed is a
birth-rel ated neurological injury. |If the
cl ai mant has denonstrated, to the
satisfaction of the adm nistrative |aw
j udge, that the infant has sustained a brain
or spinal cord injury caused by oxygen
deprivation or nechanical injury and that
the infant was thereby rendered permanently
and substantially nentally and physically
i npaired, a rebuttable presunption shal
arise that the injury is a birth-rel ated
neurol ogical injury as defined in s.

766. 303(2) .

(b) Whether obstetrical services were

delivered by a participating physician in
the course of |abor, delivery, or

10



resuscitation in the i nmedi ate postdelivery
period in a hospital; or by a certified
nurse mdwi fe in a teaching hospital

supervi sed by a participating physician in
the course of |abor, delivery, or
resuscitation in the i nmedi ate postdelivery
period in a hospital.

8§ 766.309(1), Fla. Stat. An award may be sustained only if the
adm ni strative | aw judge concludes that the "infant has
sustained a birth-rel ated neurol ogical injury and that
obstetrical services were delivered by a participating physician
at the birth." § 766.31(1), Fla. Stat.

13. "Birth-related neurological injury"” is defined by
Section 766.302(2), Florida Statutes, to nean:

injury to the brain or spinal cord of
a live infant weighing at |east 2,500 grans
at birth caused by oxygen deprivation or
mechani cal injury occurring in the course of
| abor, delivery, or resuscitation in the
i mredi ate postdelivery period in a hospital,
whi ch renders the infant permanently and
substantially nmentally and physically
inmpaired. This definition shall apply to
live births only and shall not include
di sability or death caused by genetic or
congeni tal abnormality.

14. Here, it has been established that Dr. O Bryan, a
physi ci an who provi ded obstetrical services at Jena's birth, was
a "participating physician," and that Jena suffered a "birth-
related" neurological injury. Consequently, the claimis

covered by the Plan, and the adm nistrative |aw judge is

required to nake an award of conpensation unless, as alleged by

11



NI CA, Petitioners are barred from pursui ng an award because they
recovered an arbitration award agai nst the hospital for the
wrongful death of Jena. 88 766.304, 766.309, and 766. 31, Fl a.

St at .

The statutory bar to recovery (8 766.304, Fla. Stat.)

15. The Florida Birth-Rel ated Neurol ogical Injury
Conpensation Pl an was enacted by the Legislature to address "a
per cei ved nedical mal practice . . . crisis affecting
obstetricians and to assure the continued availability of

essential obstetrical services." Humana of Florida, Inc. v.

McKaughan, 652 So. 2d 852, 855 (Fla. 2d DCA 1995); 8§ 766.301(1),
Fla. Stat. As enacted, the Plan "establishes an adm nistrative
system that provides conpensation on a no-fault basis for an

i nfant who suffers a narrowy defined birth-rel ated neurol ogi ca

injury." Humana of Florida, Inc. v. MKaughan, 652 So. 2d

at 855; § 766.301(2), Fla. Stat.

16. The Plan is a substitute, a "limted no-fault

alternative,” for common law rights and liabilities. 8§ 766. 316,

Fla. Stat. See also § 766.303(2), Fla. Stat.; Florida Birth-

Rel at ed Neurol ogi cal I njury Conpensati on Associ ati on V.

McKaughan, 668 So. 2d 974 (Fla. 1996). Regarding the
excl usi veness of the renedy afforded by the Plan, Subsection

766. 303(2), provides:

12



(2) The rights and renedies granted by this
pl an on account of a birth-rel ated

neurol ogical injury shall exclude all other
rights and remedi es of such infant, his
personal representatives, parents,
dependents, and next of kin, at common | aw
or otherw se, against any person or entity
directly involved with the | abor, delivery,
or imredi ate postdelivery resuscitation
during which such injury occurs, arising out
of or related to a nmedical mal practice claim
With respect to such injury; except that a
civil action shall not be forecl osed where
there is clear and convincing evi dence of
bad faith or malicious purpose or wllful
and want on di sregard of hunman rights,
safety, or property, provided that such suit
is filed prior to and in lieu of paynent of
an award under ss. 766.301-766.316. Such
suit shall be filed before the award of the
di vi si on becones concl usive and bi ndi ng as
provided for in s. 766.311.

17. Effective July 1, 1998, the Legi sl ature adopted
Chapter 98-113, Laws of Florida, which amended Sections 766. 301
and 766.304, Florida Statutes.* Pertinent to this case, the
anmendnents (underlined) to Sections 766.301 and 766. 304, Florida
Statutes, were, as follows:

766. 301 Legislative findings and intent. --

(1) The Legislature makes the foll ow ng
findi ngs:

(d) The costs of birth-rel ated neurol ogi cal
injury clains are particularly high and
warrant the establishnment of alimted
system of conpensation irrespective of
fault. The issue of whether such clains are
covered by this act nust be detern ned
exclusively in an adm nistrative proceeding.

13



766. 304 Administrative law judge to
determ ne clains.--The adm nistrative | aw

j udge shall hear and determ ne all clains
filed pursuant to ss. 766.301-766. 316 and
shal|l exercise the full power and authority
granted to her or himin chapter 120, as
necessary, to carry out the purposes of such
sections. The administrative |aw judge has
exclusive jurisdiction to deterni ne whet her
aclaimfiled under this act is conpensabl e.
No civil action may be brought until the
determi nations under s. 766.309 have been
made by the administrative |aw judge. |If
the adm nistrative | aw judge determ nes t hat
the claimant is entitled to conpensation
fromthe association, no civil action may be
brought or continued in violation of the
excl usi veness of remedy provisions of s.
766.303 . . . . An action nay not be

br ought under ss. 766.301-766.316 if the
clai mant recovers or final judgnent is
entered . . . .[7]

Ch. 98-113, 8 1, at 524, Laws of Fla.

18. By the anendnents to Sections 766.301 and 766. 304,
Florida Statutes, the Legislature reacted "adversely to the
result reached in MKaughan," wherein the Suprene Court
concl uded that an administrative |aw judge did not have
exclusive jurisdiction to determ ne whether a new born i nfant

suffered a "birth-rel ated neurol ogical injury," and nmandat ed
t hat coverage be resolved exclusively in the adm nistrative

forum O Leary v. Florida Birth-Rel ated Neurol ogical Injury

Conpensati on Associ ation, 757 So. 2d 624, 627 (Fla. 5th DCA

2000). Additionally, by anending Section 766.304, Florida

14



Statutes, to provide that "[a]n action may not be brought under
Ss. 766.301-766.316 if the claimnt recovers or final judgnment
is entered,"” the Legislature evidenced its intent to adopt an

el ection of remedies clause to avoid future clains such as those

pursued in Glbert v. Florida Birth-Rel ated Neurological Injury

Conpensati on Associ ation, 724 So. 2d 688 (Fla. 2d DCA 1999),

wherein the court resolved that a claimnt could receive the
proceeds of a settlenent with the defendants in a civil suit and
still pursue a claimfor benefits under the Plan. Rom ne v.

Fl orida Birth-Rel ated Neurol ogical |Injury Conpensation

Associ ation, 842 So. 2d 148, 152 (Fla. 5th DCA 2003). In all,

by the anmendnents to the Plan, the Legislature evidenced its
intention that "[t]he adm nistrative |aw judge has excl usive
jurisdiction to determ ne whether a claim. . . is conpensable,"
that "[n]o civil action may be brought . . . [or continued, if
Plan exclusivity is raised as a defense] until the
determ nations under s. 766.309 have been resol ved by the
adm nistrative law judge," and that if a claimant persists and
"recovers or final judgnent is entered,” as in this case, she or
he may not pursue an award under the Pl an.

19. Here, Petitioners do not dispute that, having received
an arbitration award agai nst Tal | ahassee Menorial Hospital for
damages associated with Jena's death, they have "recovered," as

that word is comonly understood, and are not entitled to Pl an

15



benefits. See Holly v. Auld, 450 So. 2d 217, 219 (Fla.

1984) ("When the | anguage of the statute is clear and unanbi guous
and conveys a clear and definite neaning, there is no occasion
for resorting to the rules of statutory interpretation and
construction; the statute nust be given its plain and obvi ous

meani ng."); Abranmson v. Florida Psychol ogi cal Associ ati on,

634 So. 2d 610, 612 (Fla. 1994)("Adm ni strative agenci es have
the authority to interpret the |laws which they adm nister, but
such interpretation cannot be contrary to clear |egislative
intent.") Rather, Petitioners contend that, given the manner in
whi ch the Legi sl ature phrased the el ection of renmedi es cl ause
contained in Section 766.304, Florida Statutes (2000), ("An
action may not be brought under ss. 766.301-766.316 if the

cl ai mant recovers or final judgnent is entered."), the D vision
of Adm nistrative Hearings is without jurisdiction to resolve
whet her the clai mwould otherwi se qualify for coverage under the
Plan. Here, Petitioners' contention nust be rejected.

20. If Plan inmmunity is a viable defense to a civil suit
when, as here, a claimant recovers fromless than all health
care providers, it is necessary, given DOAH s excl usive
jurisdiction over the matter, for the adm nistrative | aw judge
to address the issue of coverage, even though an award woul d be
i nappropriate. Consequently, the 1998 anendnents to Secti ons

766. 301 and 766. 304, Florida Statutes, which mandat ed t hat

16



coverage be resolved exclusively in the adm nistrative forum
and whi ch adopted an el ection of renmedi es clause, nust be read

in pari materia, and harnoni zed, to give effect to the

Legislature's intention. Forsythe v. Longboat Key Beach Erosion

Control District, 604 So. 2d 452, 455 (Fla. 1992)("It is

axiomatic that all parts of a statute nust be read together in
order to achieve a consistent whole . . . Were possible, courts
must give effect to all statutory provisions and construe
related statutory provisions in harnony with one another.");

Florida Jai Alai, Inc. v. Lake Howell Water & Recl amati on

District, 274 So. 2d 522, 524 (Fla. 1973)("[A] statute should be
construed and applied so as to give effect to the evident

| egislative intent, even if it varies formthe literal neaning
of the statute . . . Legislative intent should be gathered from
consideration of the statute as a whole rather than fromany one

part thereof."); Witzel v. State of Florida, 306 So. 2d 188,

192 (Fla. 1st DCA 1975)("It is fundanental that words, phrases,
cl auses, sentences and paragraphs of a statute nmay not be
construed in isolation, but that on the contrary a statute nust
be construed inits entirety.")

21. Alternatively, if coverage is considered, which it has
been, Petitioners have requested that the foll ow ng question be

addr essed:

17



Under Section 766.309(1)(c), the order
shoul d address the question of whether a
paynment will be due at the damages phase of
the claim A Circuit Judge ruling upon the
exclusivity issue should know whet her an
alternative recovery is possible under the
law. It is NICA's position that the final
judgnent and tort recovery precludes an
award of conpensation. |[|f Petitioners are
not entitled to conpensation, the claimis
by definition not conpensable. This should
be clearly stated so that those ruling upon
exclusivity will know there is no
alternative recovery available wth respect
to the negligence of the physician (and
possi bly the mdw fe) that caused the death
of Petitioners' daughter.

(Petitioners' Post Hearing Menorandum at p. 2) |In contrast,
I ntervenors request a ruling that they are entitled to Plan
immunity in the civil action.

22. Here, the claimis a conpensable (covered) injury.
However, Petitioners, because of the arbitration award they
recovered agai nst Tal |l ahassee Menorial Hospital for damages
associated with Jena's death, are not entitled to an award of
Pl an benefits. As for Intervenors' claimfor Plan immunity in
the civil action, that is not a matter within the jurisdiction
of the Division of Adm nistrative Hearings to resolve. See

Gugelmn v. Division of Adm nistrative Hearings, 815 So. 2d 764

(Fla. 4th DCA 2002); Bayfront Medical Center, Inc. v. Division

of Administrative Hearings, 841 So. 2d 626 (Fla. 2d DCA 2003);

Al Children's Hospital, Inc. v. Departnment of Adm nistrative

Heari ngs, supra; Florida Health Sciences Center, Inc. v.

18



Di vision of Admi nistrative Hearings, supra; Florida Birth-

Rel at ed Neurol ogi cal Injury Conpensati on Associ ation V.

Fer guson, supra.

Constitutional issues

23. As for the constitutional issues raised by
Petitioners, the Division of Adm nistrative Hearings has no

jurisdiction to address them Florida Hospital v. Agency for

Health Care Administration, 823 So. 2d 844, 849 (Fla. 1st DCA

2002) ("Adm ni strative agencies |ack the power to consider or
determ ne constitutional issues.")

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the claimfor conpensation filed by
Ni codenp Macri and Joni M Macri, individually, and as parents,
nat ural guardi ans, and Personal Representatives of the Estate of
Jena Macri, deceased, qualifies for coverage under the Plan;
however, given Petitioners' recovery from Tal | ahassee Menori al
Hospital, they may not pursue or recover an award of benefits.

It is further ORDERED that with regard to the participating
physi cian, the notice provisions of the Plan were satisfied, but

wth regard to the hospital they were not.

19



DONE AND ORDERED this 5th day of March, 2004, in

Tal | ahassee, Leon County, Flori da.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNGOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 5th day of March, 2004.

ENDNOTES

1/ Al citations are to Florida Statutes (2000) unl ess
ot herwi se i ndi cat ed.

2/ At the time, CN M Depart had not paid the assessnent
required for a certified nurse mdwfe to participate in the
Plan. 8 766.314(4)(c), Fla. Stat.

3/ Endnote 1 noted that "[t]he parties stipulated to the anount
awarded as attorney's fees and costs, and that stipul ation was
approved by the arbitrators during a tel ephone conference on
July 1, 2003." Endnote 3 noted that "[t]he parties stipul ated
to the rate of conpensation for the arbitrators.”

4/ As for the effective date of the amendments, Chapter 98-113,
Section 6, Laws of Florida, provided that "[t]he amendnents to
sections 766.301 and 766. 304, Florida Statutes, shall take
effect July 1, 1998, and shall apply only to clains filed on or
after that date and to that extent shall apply retroactively
regardl ess of date of birth." However, in Romine v. Florida

Bi rt h-Rel at ed Neurol ogical |njury Conpensati on Associ ati on, 842
So. 2d 148 (Fla. 5th DCA 2003), the court resol ved that
retroactive application of the anendnent to a child born prior
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toits effective date, to preclude a N CA clai mwhen the
claimant made a civil recovery (through settlenment of a civil
suit), was not constitutionally perm ssible. Here, the child
was born March 6, 2001, and the claimwas filed Cctober 1, 2003.
Consequently, the anmendnents apply to this case.

5/ In 2003, the Legislature anmended the el ection of renedies
cl ause to read, as follows:

.o An award aetion may not be nmade or
pai d breught under ss. 766.301-766.316 if
the claimant recovers under a settlenent or
a final judgnent is entered in a civil
action .

Ch. 2003-416, 8 75, Laws of Fla. However, the Legislature
expressly provided that "the changes to chapter 766, Florida
Statutes, shall apply only to any nedical incident for which a
notice of intent to initiate litigation is mailed on or after
the effective date of this act." Ch. 2003-416, § 86, Laws of
Fla. Here, Petitioners' notice of intent to initiate litigation
was nmailed well prior to the Septenber 15, 2003, effective date
of the act. Consequently, the provisions of Section 766. 304,
Florida Statutes, as it existed prior to the 2003 anendnents
apply in this case.

COPI ES FURNI SHED:
(By certified mail)

Rogelio J. Fontela, Esquire

Robert Churchill, Esquire

Denni s, Bowman, Jackson, Martin & Fontela, P.A
Post O fice Box 15589

Tal | ahassee, Florida 32317-5589

Donald M Hinkle, Esquire

H nkl e & Foran

1545 Raynond Di ehl Road, Suite 150
Tal | ahassee, Florida 32308

Ronal d A. Labasky, Esquire
Landers & Parsons, P. A
310 West Col | ege Avenue
Tal | ahassee, Florida 32301
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Harol d R Mardonborough, Jr., Esquire
McFarl ain & Cassedy, P.A

305 South Gadsden Street

Post Ofice Box 2174

Tal | ahassee, Florida 32316-2174

Kenney Shi pl ey, Executive Director
Florida Birth-Rel at ed Neurol ogi cal

I njury Conpensation Associ ation
1435 Pi ednont Drive, East, Suite 101
Post O fice Box 14567
Tal | ahassee, Florida 32308

Tal | ahassee Menorial Healthcare, I|nc.
1300 M ccosukee Road
Tal | ahassee, Florida 32308

David O Bryan, M D

North Fl orida Whnen's Care

1401 Centerville Road, Suite 202
Tal | ahassee, Florida 32308

Rachel Depart, C. N M

North Florida Wmen's Care

1401 Centerville Road, Suite 202
Tal | ahassee, Florida 32308

Ms. Charl ene WI | oughby
Department of Health

4052 Bal d Cypress Way, Bin C75
Tal | ahassee, Florida 32399-3275

NOTI CE G- RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing the original of a notice of appeal with the Agency Cerk
of the Division of Adm nistrative Hearings and a copy,
acconpani ed by filing fees prescribed by law, with the
appropriate District Court of Appeal. See Section 766. 311,
Florida Statutes, and Florida Birth-Rel ated Neurological Injury
Conpensati on Association v. Carreras, 598 So. 2d 299 (Fla. 1st
DCA 1992). The notice of appeal nust be filed within 30 days of
rendition of the order to be revi ewed.
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